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JOINT APPENDIX 
[Filed August 27, 1956] 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Criminal No. 870-56 

Grand Jury No. 1126-56 

Robbery (22-2901 D.C. 
Com) 


THE UNITED STATES OF AMERICA ) 
v. 
CHARLES H. BENNETT ) 
) 

) 

The Grand Jury charges: 

On or about June 29, 1956, within the District of Columbia, 
Charles H. Bennett by force and violence and against resistance and 
by sudden and stealthy seizure and snatching and by putting in fear, 
stole and took from the person and from the immediate actual posses- 
sion of August W. Harrison, Jr. property of Bedford F. Witherspoon 
of the value of about $72.00 consisting of the following: $67.00 in 
money and one change carrier, of the value of $5.00 | 

/s/ Oliver Gasch 
Attorney of the United States 


in and for the District of 
Columbia. 


A TRUE BILL: 


/s/ Leo A. Codd 
Foreman 


[Filed August 30, 1956] 
PLEA OF DEFENDANT | 
On this 30th day of August, 1956, the defendant Charles H. 
Bennett, appearing in proper person and without counsel present, 
being arraigned in open Court upon the indictment, the substance of 
the charge being stated to him, pleads not guilty thereto. The 
defendant is remanded to the District of Columbia Jail. 
By direction of | 
BURNITA S. MATTHEWS 


‘Presiding Judge, Criminal” 
Court # One 
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26 [Filed September 21, 1956] 
UNITED STATES OF AMERICA ) 
= ) 
; ) 
) 


Crim. No. 870-56 


CHARLES H. BENNETT, 
Defendant ) 
MOTION FOR THE RETURN OF SEIZED PROPERTY 
AND THE SUPPRESSION OF EVIDENCE 
Comes now Charles H. Bennett, defendant in the above action, 
by his attorney, and moves this Court to direct that one item of his 
personal property, a .32 caliber automatic pistol of Spanish make, 
be returned to him and that it be suppressed as evidence against him 
in any criminal proceeding. This property was unlawfully seized by 
police officers of the District of Columbia whose names are unknown 
to defendant on or about July 10,1956, from an automobile owned by 
defendant which was parked in front of defendant's premises at 111 - 
7th St., S.E., Washington, D. C. Defendant states that this property 
was seized against his will and without a search warrant. 
/s/ Joseph E. Finley 
219 DeSales Building 
Washington, D. C. 
Attorney for Defendant 


[Filed September 21, 1956] 


AFFIDAVIT OF DEFENDANT IN SUPPORT OF 
MOTION FOR RETURN OF SEIZED PROPERTY 
AND FOR SUPPRESSION OF EVIDENCE 


Charles H. Bennett, being first duly sworn, deposes and says: 

1. That I am the defendant in the above action, under indictment 
for the crime of robbery. 

2. That on or about July 10, 1956, at approximately 5:30 p.m., 
I drove my car to 111 - 7th St. S.E., where I reside, parked in front 
of my apartment building and started to enter the building. Two men 
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accosted me, identified themselves as police officers by showing me 
their badges, and one of them, whose name is unknown to me, said, 
"Open up your car." 

3. That although I had locked my car, I held the keys in my 
hand, in plain view of the police officers, and further, I did not know 
what these police officers sought, and they did not advise me of my 
rights in any way whatever, and in my state of confusion and fright, 
and in great fear for my welfare, since I was a parolee, I did unlock 
my car. | 

4. One of the police officers, whose name is not known to me, 
began to search my automobile, while the other ordered me to open 
the trunk of my car. Again, because of my fear and confusion, and 
because I was not advised of my rights, I complied, but in no way did 
I give consent willingly or freely for the search of my automobile. 

5. That one of the police officers, :vhose name is unknown to 
me, then remarked, 'We don't want to embarrass you in front of 
your neighbors. Do you have a gun?", or words to that effect, im- 
plying to me that they intended to search my automobile from top to 

bottom unless I revealed everything to them. Thereupon, I 
informed them there was under the front seat of my car a .32 
caliber automatic pistol of Spanish make, which was my personal 
property. 


6. That at no time did these police officers show to me any 


warrant for searching my premises or property, and at no time did I 
give my free and willing consent to their ramsacking of my automobile, 
and that I was led to believe further that I was being picked up for 
violation of parole. 

7. That I respectfully request this Court to grant my motion 
for return of the aforesaid automatic pistol unlawfully seized without 


a search warrant and without my consent, and for the suppression of 
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the use of this gun as evidence against me in the instant proceeding. 
/s/ Charles H. Bennett 
[JURAT] 


31 [Filed October 2, 1956] 
ORDER 

This cause having come on for hearing on a motion for the 
return of seized property, to wit a .32 caliber automatic pistol seized 
from the automobile of the defendant on or about July 10, 1956, and E 
that it be suppressed as evidence against him in any criminal proceed- “ 
ing, after testimony in open Court and after argument by counsel for the 
defendant and counsel for the Government, it is by the Court this 2nd 
day of October, 1956, 

ORDERED, that the motion to return the seized property and for 
its suppression as evidence be and is hereby denied. 





/s/_¥. Dickinson Letts 7 


JUDGE 3 
we 
SS) [Filed December 21, 1956] 
On this 14th day of December, 1956 came the attorney for the 
A 
government and the defendant appeared in person and by counsel, 
Joseph B. Finley, Esquire. > 
IT IS ADJUDGED that the defendant has been convicted upon his « 
plea of not guilty and a verdict of guilty of the offence of Robbery as ‘ 
charged and the court having asked the defendant whether he has any- ~ 


thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court. 


5 : 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. : 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of five (5) years to fifteen (15) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. | 


/s/ Alexander Holtzoff . 
United States District Judge 


34 [Filed December 27, 1956] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT OF COSTS 


I, Charles H. Bennett, being first duly sworn according to law, 
depose and say that I am the defendant in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: 
1. That I am a citizen of the United States. 
2. That because of my poverty I am unable to pay the costs 
of said suit or action. 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said 
Suit or action. 

5. That the nature of my cause of action is briefly stated as 

follows: 

I believe that there is questionable factors concerning the evi- 
dence used against me and in the method in which it was procured. 


/s/ Charles H. Bennett 
[JU RAT | : 
Let the defendant proceed without [Filed Jan. 4, 1957] 
prepayment of costs. 


/s/ Alexander Holtzoff 
Judge 
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Copy of Indictment given to Deft. Cert. filed. 


6 
CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 
PARTIES ATTORNEYS G.J. NO. |CRIMINAL NO. 
United States U.S. Attorney 1126-56 870-56 

vs. Blackwell 

Charles H. Bennett Joseph Finley 
CHARGE: 
ROBBERY 


(22 DCC 2901) 
DATE PROCEEDINGS Mi 
1956 Aug.27 Presentment and Indictment Filed (1 Count) 


Aug. 30 ARRAIGNED, Plea NOT GUILTY entered; 
Defendant remanded to the District of Columbia 
Jail; Attorney not present. 
MATTHEWS, J. (Reporter-Delehanty) 


Cert. filed. 


Sep. 14 Appearance of Joseph Finley entered. 
Sep. 21 MOTION of DEFENDANT for the return of seized property 


and the suppression of evidence with Affi- 


davit and Memorandum in support thereof, 
FILED. Cert. of Serv. 
Sep. 28 MOTION of DEFENDANT for the return of seized property 
and the suppression of evidence heard, argued 
and DENIED. Defendant REMANDED to the 
District of Columbia Jail; Attorney Joseph E. , 
Finley present. LETTS, J. (Reporter-Sweeney) r 








Oct. 2 ORDER DENYING Defendant's motion for return of seized 
property, FILED, LETTS, J. € 
Supplemental Page No. 1 < 
pve 
1956 Nov. 2. JURY AND TWO ALTERNATE JURORS SWORN: e 
Leslie S. Cowan Edwin D. Leap Alice C. May F 
Blanche C. D. Mason Andrew J. Altmann Ae 
Felix S. Williams Arthur C. Buell William Sober Sat 
Conrad L. Alexander Nelson B. Hudson, Jr. : 


Jack W. Burton Sidney M. Brown * 


1956 Nov. 


Alternate Jurors: 
1.a. Irvin P. Bury 2.a. Robert O. Carrington 
Case is RESPITED until Monday Morning at 10:00 a. m.; 
Deft. REMANDED to the District of Columbia Jail; 
Attorney Joseph B. Finley present. 
HOLTZOFF, J. (Reporter-Rawls) Cert. filed. 
: | 
TRIAL RESUMED: same Jury; 
Two alternate jurors discharged; 
Jury retired to consider their verdict; 
VERDICT: Guilty as indicated; 
Case is REFERRED to the Probation Officer at the Court; 
Deft. REMANDED to the District of Columbia Jail; 
Attorney Joseph B. Finley present. | 
HOLTZOFF, J. (Reporter-Rawls) Cert. filed. 
SENTENCED to imprisonment for a period of 
Five (5) years to Fifteen (15) years. | 
Deft. REMANDED to the District of Columbia Jail; 
Attorney Joseph B. Finley present. 3 
HOLTZOFF, J. (Reporter-J. Rawls) 
Judgment & Commitment of 12-14-56, filed. HOLTZOFF, J. 
Affidavit in support of Application for leave to proceed ON 
APPEAL without prepayment of costs, filed. (Prepared by 
deft. ) | 
Application for leave to proceed ON APPEAL WITHOUT PRE- 
PAYMENT OF COSTS, GRANTED. NOTICE OF APPEAL, 
filed. 3 
Defendant's refusal to sign election against service of sen- 
tence, FILED. 2 
Certified copy of Order from the U.S. Court of Appeals 
DENYING motion to have stenographic transcript of evidence 
prepared without cost and DENYING without prejudice a simi- 


lar application to the District Court within 15 days and 
FURTHER ORDERING that the time for filing the record on 
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appeal is extended to thirty days after disposition by the 
District Court of application for a stenograghic transcript 
at the expense of the U.S. provided that deft. file said 
application within the time allowed by this Order, filed. 
Dated 3-27-57. 
DEFENDANT'S APPLICATION for Order directing prepara- 
tion of transcript of proceedings in the District Court at the 


expense of the Government, Exhibit 1, and Memorandum of 


Points and Authorities in support thereof, filed. Cert. of 
Serv. (F.S. Ketcham) 

GOVERNMENT'S OPPOSITION to Defendant's Motion that 

he be furnished a copy of the Transcript at Government Ex- 
pense, filed. 

DEFENDANT'S Application for order directing preparation of 
transcript of proceedings at the expense of the Government 
heard and DENIED without prejudice to apply to Judge Letts. 
Attorney Frank S. Ketcham present. 

HOLTZOFF, J. (Reporter-Sweeney) 

Application of Deft. and ORDER directing preparation of 
Transcript of the proceedings in the District Court of Deft's. 
motion before the Honorable F. Dickinson Letts, District 
Judge on 9-28-56 to suppress evidence, filed. Cert. of 
Service. LETTS, J. (N) (Frank S. Ketcham) 





[ Filed May 28, 1957] ) 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
UNITED STATES OF AMERICA ) 
vs. 
CHARLES H. BENNETT, 


) Criminal Action No. 870-56 
) 
Defendant. 


Washington, D. C. 
Friday, September 28, 1956. 

The above-entitled action came on for hearing on motion of 
defendant to suppress evidence before the HONORABLE F. DICKINSON 
LETTS, United States District Judge, in the afternoon. 

Appearances: 

On Behalf of the United States: 
JOEL E. BLACKWELL, Esq., 
Assistant United States Attorney 
On Behalf of the defendant: 
JOSEPH E. FINLEY, Esq. 
PROCEEDINGS 

THE DEPUTY CLERK: The case of Charles H. Bennett. 
Mr. Finley, Mr. Blackwell. 

MR. BLACKWELL: The Government is ready. 

MR. FINLEY: The defense is ready, Your Honor. 

THE COURT: Tell me about this case, please. 

MR. FINLEY: Your Honor, the facts are these: This defendant 
was out on parole. He returned to his home at 5:30 in the afternoon on 
July 10, 1956. Two police officers accosted him as he got out of his 
car. He locked his car and had his keys in his hand, and they said, 
"We are going to take you down to Headquarters."' They told him to 
open up his car, and there he was in front of his house in view of his 
neighbors, and he in response to their demand opened up his car, and 
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they made some statements that they did not want to embarrass him 
before his neighbors and to show them what he had, and asked him if 
he had a gun in his car. He pointed to the front seat, and they found 
a gun underneath the front seat wrapped in a rag or towel or something 
of that nature. They took him down to Headquarters. 
They later ran him through a line-up, and he is charged with 
armed robbery in this case. 
We are moving here to suppress the use of this gun in this pro- 
ceeding against him because at the time these police officers picked 
him up they did not show this man a warrant of any kind whatso- 
ever. As far as I am able to learn, they were picking him up i 
ostensibly for a parole violation, not for the commission of a felony. 
| Their acts toward him -- 
THE COURT: Just a minute. Mr. Blackwell, are these facts 
disputed ? 
MR. BLACKWELL: Some of them are disputed, Your Honor, 
inasmuch as there was definitely a warrant for the arrest of this 
defendant. 
THE COURT: You have some witnesses ? ™ 
MR. BLACKWELL: I have witnesses here, Your Honor. 
THE COURT: Very well. 
MR. FINLEY: Mr. Blackwell has told the Court, Your Honor, 
that there was a warrant for this man's arrest. 
MR. BLACKWELL: I might qualify that by saying a warrant 
for his arrest as a parole violator, Your Honor. 


MR. FINLEY: That was my assumption when Mr. Blackwell < 
spoke, Your Honor, although they did not show the warrant to this man. “ 
It seems to me if they had a warrant -- ~ 
THE COURT: Let us argue it after we have the evidence. = 
MR. FINLEY: Yes, sir. | 


THE COURT: You may proceed. 
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MR. FINLEY: Shall I put the defendant on? 

THE COURT: You want to prove these things, don't you ? 

THE DEPUTY CLERK: We have other witnesses in the court- 
room. Do you want to exclude them ? 

THE COURT: There are other witnesses here? 

MR. BLACKWELL: We have the two police officers who made 
the arrest, Your Honor. | 

THE COURT: Does anyone want the other witnesses excluded ? 

MR. FINLEY: I would like to have them excluded, Your Honor. 

THE COURT: All witnesses who expect to testify in this case 
will go to the witness room. 

Thereupon, 

CHARLES H. BENNETT, 
the defendant, was called as a witness in his own helf and, being 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FINLEY: : 

Q. State your name, please. A. Charles Howard Bennett. 

Q. Where do you live, Mr. Bennett? A. 111 Seventh Street, 
Southeast. 

Q. In relation to July 10, 1956, at approximately 5:30 p.m., 

will you tell the court what you were doing at that time? A. I 
was just returning from the hospital to my home. _ 

Q. When you returned home, what did you do? A. I drove up 
about two doors away from my house and locked the car, had the keys 
in my hand. I started into the house, and I was at the front gate to 


my home, and I was approached by two men, one of them identified 


themselves as a police officer. . 
Q. How did he identify himself? A. He showed me a badge. 
Q. What did he say to you? A. He said, "We are going to 
have to take you downtown for a while. Open up your car." 
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Q. Did he show you any warrant or any piece of paper or any 
authority otherwise, other than the badge? A. He showed me the badge 
in a black leather case. That was the only thing that I seen. 

Q. When he told you to open up your car, what did you do? 
A. Iwas confused. I went over and opened up the car, opened up the 
right side, on the street side door, and one officer went around to the 
other door and climbed into the car and had me open it, and then the 
other officer took me to the back of the car to the trunk and told me to 
open it. I opened up the trunk,’ and we were standing back at the back 

of the car when inside the car -- my family -- I had just returned 
from the beach the week end before that and it was loaded --I had two 
vacuum cleaners that I used as demonstrators in selling, and there was 
quite a mess in the car. This one police officer told me, "We don't 
want to pull all this stuff out in front of yaur neighbors and embarrass 
you, " he says. "Do you have a gun in this car?" I said, "There is 
one under the front seat." 

Q. Then what happened? A. One officer called up to the other 
one in tne front seat. He looked and he found the gun wrapped up in a 
cloth, and he came out of the car and he closed the car, and a man in 
back closed the trunk down, and they said, "We are going to have to 
go downtown now." ~ 

I said -- I asked them if I could step into my house to see my wife. 

Q. Who owned this gun? A. Ido. 

MR. FINLEY: That is all, Your Honor, on this point, I think. 


CROSS EXAMINATION 
BY MR. BLACKWELL: < 

Q. I believe you stated that you were the owner of the gun in 
question that was taken from your car; is that correct? A. Yes, sir; 

it had been in my possession; yes, sir. 

Q. It was in your possession. 

Now you also have been convicted of a felony, have you not? pe 
A. Yes. Tne felony didn't involve the use of a gun. x 
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Q. But you have been convicted of housebreaking and larceny in 
the State of Maryland? A. Yes, sir. | 

Q. And you are on parole, are you not? A. yes, sir. 

Q. And you know, as a matter of fact, that these officers hada 
warrant for your arrest as a parole violator? A. I had no way of 
knowing that until about 4 hours afterwards when I was down to Police 
Headquarters. I was never actually shown a warrant at any time. I 
assume that from the conversation I overheard between the officers 
later on that night. 

Q. Did you also know, did the officers also tell you that you were 
a suspect in a robbery case? A. No. 

Q. At the time of your arrest? A, After about 4 hours after- 
wards they started questioning me that night. They had a whole stack 
of robbery questions, and then after the Robbery Squad finished talking 

to me, they sent me to the General Assignment people, and they 
talked to me about safes and housebreaking. I think they thought I was 
a suspect of the major felonies around here. 


Q. When you arrived at your home -- where is your home ? 
A. 111 Seventh Street, Southeast. ; 
111? A. Yes, sir. : 
When you arrived it was around 6:30 in the evening, was it 
No. 


About what time? A. It was approxim ately 5:30. 
About 5:30. 
And the officers were waiting in front of your home; is that correct? 
A. I -- later on I found out the car was parked up across the street 
from my home, but I didn't see them until I was ready to go into the yard. 
Q. As a matter of fact, when you stepped out of your car the 
officers were about as far from you as to me; is that correct? A. When 
I stepped out of my car? : 
Q. Yes, the officers were about -- A. I have no way of knowing. 
The first time I seen the officers was when I was at the gate at my home. 





10. 
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THE COURT: That is what he wants to know, how far they were 
when you first saw them. 

THE WITNESS: When I first saw them they were right on me. 
They were right next to me. 

THE COURT: I am not satisfied with that "right on me." 

THE WITNESS: They was within a couple of feet of me. 

BY MR. BLACKWELL: 

Q. And you were not very far from your car at that time, were 
you? A. There was one car parked at the space there and my car was 
parked in the second space back. 

Q. So they were just about the distance from me to you, the 
distance from your car to them, just about the same as from you to me, 
isn't that correct? A. Yes, I believe so. 

Q. So they were there when you got out of your car, and as soon 
as you got out they took you into custody? A. I have no way of knowing 
that. The first time I seen the officers was when they were in my yard. 

Q. So you have to rely on that testimony so far as that is con- 
cerned, are you not? 

MR. FINLEY: I object to that. I think it is misleading to the 

witness. I do not understand the question myself. 

THE WITNESS: When -- 

THE COURT: Objection sustained. 

Next question. 

BY MR. BLACKWELL: 

Q. When the officers took you into custody, they did tell you you 
were under arrest, did they not? A. They never actually said that I 
was under arrest. They said they was going to take me downtown. 

Q. But they did disclose their identity, did they not? A. They 
showed me a badge. 

THE COURT: They asked you if they told you you were under 
arrest. Now answer that. 

THE WITNESS: No, sir. 


o< 
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BY MR. BLACKWELL: 

Q. But they disclosed themselves as officers from the Robbery 
Squad, and they informed you they were going to take you downtown? 
A. One of them showed me a badge and said they were police officers. 

Q. Didn't you just testify that they said they were going to take 
you downtown? A. Yes, but they didn't say anyiing: about being from 
the Robbery Squad, sir. 

Q. They didn't say anything about your being under arrest? 

A. They said they was going to take me downtown. 

THE COURT: Answer his question. 

THE WITNESS: No. 

BY MR. BLACKWELL: 

Q. And you didn't know whether you were under arrest or not? 
A. I assumed from the statement that I made that I was under arrest. 

Q. And then they asked you point blank where is the gun, and you 
told them right off the bat, did you not? A. No. They was in my car 
first, and then one police officer explained to me that they didn't want 
to have to pull all this stuff out and embarrass me in front of my 


neighbors and everything, and asked, says, "Do — a gun, " and I 


said, "There is one under the front seat." 
Q. And you admitted ownership of that gun to them, did you not? 
A. Yes, I admitted there was one in the front seat of the car. 
Q. At the time they disclosed to you that they had this warrant 
for your arrest on parole violation, did they not? A. No. 
MR. BLACKWELL: No further questions. 
MR. FINLEY: No further questions. | 
THE COURT: Do you have anything further ? 
(The defendant left the stand. ) 
MR. FINLEY: No, sir, I don't. | 
THE COURT: Mr. Blackwell, you may proceed. 
MR. BLACKWELL: Sergeant Apperti, please. 
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Thereupon 
MICHAEL J. APPERTI 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name and assignment, officer, please. 
A. Michael J. Apperti, assigned to the Robbery Squad, Metropolitan 
Police Department. 

Q. Were you so assigned on July 10 of this year, sir? A. Yes, 
sir. 

Q. Directing your attention to that date, did you have occasion to 
arrest the defendant, Charles H. Bennett? A. Yes, sir. 

Q. Where? A. In front of his home at 111 Seventh Street, S. E. 

Q. Why did you arrest the defendant? Will you tell His Honor, 

please? A. Yes. The defendant was arrested on a warrant for 
violation of parole from the State of Maryland, along with information 
that he had been convicted of a felony, and that he had a gun in his 
automobile. Do you want me to tell about the time of the arrest? 

Q. Yes, you may proceed, and give all the circumstances. 
A. We received this information about 4 p.m. on July the 10th. We 
had the warrant and proceeded to the vicinity of the defendant's home 
and s 4 on his home approximately from 4:15 to about 6 o'clock. We rq 
saw the defendant drive up in an Oldsmobile, red in color. He got out ~ 
of the car and started to lock the car, and as he did we walked up to 
him, and he was walking towards his home, I guess. He was a distance 
of about 10 feet from the car when we walked up to him. I had the 
warrant in my possession. I pulled it out of my pockeé and told him, 
"I have a warrant for your arrest for violation of parole. Also I have 


d+ 


information that you have a gun in your car." 


ok 2 


At that time my partner, Mitchell David, was with me. David 
asked the defendant if he would mind unlocking the trunk of his car. 
The defendant unlocked the door first and then the trunk of his car. 


a 4  @& 7 
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My partner and the defendant went to the trunk while I proceeded to look 
in the front of the car. While I was looking in the front for the gun the 
defendant along with my partner came to me, and the defendant stated, 

"The gun is under the front seat."" He said, "Wait a minute,I 
will get it for you."' I said, "Never mind, I will get it. ss 

I reached under the driver's seat, felt a package. It was wrapped 
in a towel. Pulled it out, and the gun was in this towel. 

At this time the defendant was told we were going down to Head- 
quarters. He asked us, he said,"'Can I see my wife first?" I said, 
"You may." : 

We took him inside. Told his wife he was going along with us. 
Then proceeded to go with us to Headquarters. 


At this time we questioned the defendant on the information that 


we received that he may be responsible for several gas station holdups. 
The defendant denied these charges. 


He was placed in a cell block, at which time he was turned over 


to the day crew for further investigation. 
Q. Thank you, Sergeant. 
I do not think it is necessary to go any further on that. 
I would like to ask you this: You testified that you displayed the 
warrant to the defendant. A. I showed him the warrant; yes, sir. 
Q. Now this information which you revealed relative to the gun, 
did it come from a reliable source? A. Very reliable source. 
MR. FINLEY: I was going to object to that question, Your 
Honor. | 
THE COURT: A source that you consider reliable? 
THE WITNESS: Very reliable, Your Honor. 
THE COURT: Objection overruled. 
MR. BLACKWELL: I have no further questions, Your Honor. 
CROSS EXAMIM TION 
BY MR. FINLEY: 
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@. And from what source did you get this information about the 
gun, Sergeant? 
MR. BLACKWELL: If Your Honor please, I submit I do not 
think the Government is required to supply the source of the information 


so long as he considers it a usual reliable source. 
THE COURT: Sustained. 
BY MR. FINLEY: 
Q. Officer, this warrant was a warrant limited soley to the arrest 


of this man for violation of parole, was it not? A. Yes, sir; the warrant 


was. 

Q. And you did not have any kind of warrant to search any part of" 
his property or premises, did you? A. No, Sir. 

Q. When you accosted this defendant, where did you have the 
warrant at that time? A. In my hand. 

Q. Do you know which hand you had it in? A. Well, I would assume 
it would be my left hand because I always carry it on my right side. 

Q. Did you speak to Mr. Bennett first yourself? A. As I recall, 
I did, because I had the warrant in my hand. 

Q. What did you say to him? A. I told him we had a warrant for 
his arrest, violation of parole from the State of Maryland. Also, we had 
knowledge that he was carrying a gun. 

Q. Did you show him the warrant? A. Ishoweditto him. It was 

in my hand. He didn't take it. 

Q. He didn't read it or see it? A. No, he did not. 

Q. Did you tell him he was under arrest? A. At that time; yes, sir. 

Q. Now he opened up the car for you upon your request, is that 

correct? A. Yes, sir. 

Q. And did you begin to search the inside of his car. A. I did. 

Q. Where was the defendant when you were searching the inside 

of his car? A. He was with my partner, Detective David, at the rear of 
the car looking in the trunk. 

Q. Then you say that Detective David and the defendant came up to 
_ where you were looking in the car. A. Yes. 

Q. Did you hear Detective David say anything to him about where 
was the gun? A, When they walked up to the car they just told me, both 


of them, that the gun was under the front seat, that the defendant had told 
David that. 
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Did David tell you this then? A. In his presence, yes. 
You found the gun? A. Yes, sir. 
MR. FINLEY: That is all. : 
MR. BLACKWELL: That is all of this witness, Your Honor. 
(The witness left the stand. ) 
MR. BLACKWELL: If Your Honor please, I believe that 
Detective David's testimony would be cumulative. 
THE COURT: Bring him in. 
Thereupon 
MITCHELL D. DAVID 
was called as a witness by the United States and, being first duly 
18 sworn, was examined and testified as follows: ! 
DIRECT EXAMINATION 
BY MR. BLACKWELL: , 
Q. State your full name and assignment. A. Detective Mitchell 
D. David, assigned to the Robbery Squad. : 


Q. Were you so assigned on July 10 of this year? A. I was. 

Q. Directing your attention to July 10, did you have occasion to 
arrest the defendant in this case, Charles H. Bennett; and if so, when 
and where? A. It was between 5:30 and 6. , 

Q. Did you have occasion to arrest him? A. Yes, I did, between 
5:30 and 6 o'clock, on July 10; in the front yard of his home. 

Q. Why did you arrest him? A. We hada warrant from the 


Parole Office in the District of Columbia as a parole violator. 

Q. Where was the defendant when you arrested him with respect-- 
A. He was just getting into his front yard, opening the gate. 

Q. Pardon me? A. I said he was just getting into his front yard, 

Q. How far was that from his car? A. Oh, eperoximately 10 

feet. 

Q. Did you have a warrant for his arrest? is We did. 

Q. Did you show that warrant to him? Did you see it shown to 
him? A. My partner showed it to him; yes, sir. | 
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Q. Did there come a time when you recovered a gun from his 
car? A. Yes, sir. 

Q. Tell His Honor the circumstances under which the gun was 
recovered. A. Well, we had received reliable information when this 
warrant was given to us that afternoon that this subject was carrying 
a 32 black automatic gun. He was also operating a '55 red Oldsmobile. 

Prior to that we had several gas station holdups involving a 
black automatic and also a '55 Oldsmobile. 

When my partner showed him the warrant we asked him where 
the gun was. He said he didn't have a gun. So I asked him, I said, 
"Well, how about unlocking your car?" He said all right. 

So we walked over to the car and he unlocked the front door. 

My partner began searching the front part of the car, and I walked in 
back to the trunk. I asked him to unlock the trunk, which he did. 

At that moment I said, "Now, look, to make it easy for yourself 
and for us, where is the gun ?"' 

He said, "Well, it is under the front seat." 


So I told my partner it is under the front seat and he reached there 


and got it. 
Q. Now at the time of this arrest and seizure of this gun from 
the defendant, did you have knowledge of the fact that he had been con- 


victed of afelony? A. Yes, sir; I did. 


MR. BLACKWELL: No further questions. 
CROSS EXAMINATION 
BY MR. FINLEY: 

Q. Sergeant David, when Sergeant Apperti showed this defendant 
the warrant, how did he show it to him? A. He pulled it out of his 
coat pocket (demonstrating). 

Q. Did the defendant read the warrant? A. No, sir; he did not. 

Q. What did Sergeant Apperti say tohim? A. He said, "We 
have a warrant for your arrest as a parole violator." 
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21 : 
Q. Did he tell the defendant to open up his car? A. I asked him 
if he would unlock his car. : 
Q. What did he say? A. HesaidO.K. 
Q. Then you had the conversation later. You testified you told 
him to make it easier on himself and tell you where the gun was, 
and he did? A. That's right. : 
MR. FINLEY: That is all. 
MR. BLACKWELL: I have no further questions. 
(The witness left the stand. ) 

MR. BLACKWELL: Now, if Your Honor please, these two 
officers are here on their day off. May they be excused? 

MR. FINLEY: No objection. ! 

THE COURT: Yes, they are free to go. 3 Mr. Finley, 

I will hear you. : 

MR. FINLEY: Your Honor, there is some conflict in the 
testimony about whether or not a warrant was shown to this defendant. 
The officers have testified they had a warrant for his arrest for vio- 
lation of parole. They did not have a warrant to search anything about 
the man's premises or property. The man was not charged with the 
commission of a felony at the time. The warrant was only for his 
arrest for violation of parole. The fact that he was suspect of robbery 
charges and that they had information from so-called reliable sources 
that he had a gun is even more reason why these officers should have 
had a warrant to search for a gun on the man's property or premises. 
I do not think there can be any question that this man did not give 
willing consent to search his premises. | 

I have cited in my brief memorandum filed with the Court the 
case of Judd v. The United States, which is the definitive ruling of 
the Court of Appeals here on the question of whether or not consent 
is given for unlawful searches and seizures. The decision of Judge 
Washington for a unanimous court which is set forth on page 2 of my 
memorandum taken from 190 Fed. (2d) 651 sets forth very readily that 
consent is not to be implied in these cases, and that it is almost 
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impossible to get consent from a defendant that is picked up as this 
defendant was under these circumstances. In fact, the facts of the 
Judd case are far more favorable to the Government than they are in 
this case, because in the Judd case Judd told the officers to go in the 
house and see for yourselves, that I don't have anything there. He 
told them that and they went in at his invitation and searched his house 
and found incriminating evidence. 
The District Court held that the defendant Judd had consented to 
that search and seizure. The Court of Appeals said the defendant did 
not consent. They did not have a warrant for searching his premises. 
We submit that there should be no question but that this motion 
should be granted to suppress the evidence of that gun and this case of 
robbery pending against this defendant. 
THE COURT: : The Court finds that the defendant gave his 
consent. Accordingly, the motion will be denied. 
(Thereupon the hearing of the motion was concluded. ) 
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QUESTIONS PRESENTED 


Where the proven facts disclose that the police ar- 
rested appellant 15 feet from his car upon a valid war- 
rant charging him with violation of parole in that he 
had a gun in his car; that they informed him of that 
fact; that they had reliable information that several gas 
station holdups had been committed by a person having 
a similar gun and similar car; that appellant had been 
convicted of a felony; that appellant under questioning 
at the time of arrest admitted that he had a gun in his 
ear and that upon the trial and in a lineup appellant was 
clearly and positively identified as the perpetrator of the 
crime; in the opinion of appellee, the following questions 
are presented: 


1. Did the trial court, in a pretrial motion to sup- 
press, err in denying appellant’s motion to suppress? 

2. Assuming arguendo, that the court did err, was not 
the introduction of the gun into evidence, mere harmless 
error? 
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United States Comt of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13,671 


Cuartes H. BENNETT, APPELLANT 
v. 


Unirep States oF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 27, 1956, there was filed in the District 
Court an indictment charging appellant with violation of 
22 D.C.C. $2901 in that on June 29, 1956, with force 
and violence, he stole property from the complaining wit- 
ness (J.A.1). After entering a plea of not guilty (J.A. 
1), appellant filed a motion to suppress evidence (a gun) 
upon the ground that it had been obtained by the police 
as a result of an illegal search and seizure (J.A. 2). 
After a full hearing, the motion was denied (J.A. 4). On 
December 14, 1956, appellant was found guilty as charged 
by a jury (J.A. 4) and was thereafter sentenced to a 
term of imprisonment of from five to fifteen years (J.A. 
5). The District Court granted leave to proceed upon 
appeal in forma pauperis (J.A. 5). 


(1) 
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Pre-trial Motion to Suppress 


Appellant testified that on July 10, 1956, he returned 
to his home at about 5:30 p.m.; that he drove up “about 
two doors” from his house and locked the car; that with 
his car keys in his hand while proceeding to his home 
he was “approached” by two men, one of whom identified 
themselves as police officers (J.A. 11); and that one officer 
stated that “We are going to have to take you downtown 
for a while. Open up your car” (J.A. 11). He stated 
that he was confused; that he opened the car and then 
went to the back and opened the trunk which was “loaded” 
with various things. At that point the officer said “We 
don’t want to pull all this stuff out in front of your neigh- 
bors and embarrass you. Do you have a gun in this car”? 
He replied, “There is one under the front seat.” (J.A. 
12). He admitted ownership of the gun (J.A. 15). 

Michael J. Apperti, a police officer, testified that on 
July 10, 1956, having in his possession a warrant for 
the arrest of appellant as a parole violator and also 
having information from a reliable source and considered 
reliable, that appellant had a gun in his car, placed 
appellant under arrest (J.A. 16) after advising him of 
the warrant and showing it to him (J.A. 17). He stated 
that his partner Officer David asked appellant if he would 
mind unlocking the trunk; that appellant then unlocked 
the door and proceeded to the rear with Officer David. 
While he was in the front seat, appellant returned with 
the officer and stated “The gun is under the front seat. 
Wait a minute, I will get it for you.” (J.A. 17). It was 
then recovered. 

Officer David testified that at the time of arrest under 
the violation of parole warrant in their possession, they 
had reliable information that appellant had a black gun 
and was operating a °55 red Oldsmobile car which 
type of car and gun had been used im several gas 
station holdups (J.A. 20). He corroborated Apperti’s 
version of the facts regarding the warrant and appellant’s 
knowledge thereof. He stated that he asked appellant to 
unlock the car and the trunk as follows; “Well, how about 
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unlocking the car?” After the trunk was unlocked, he 
stated that appellant advised him that he had a gun 
under the front seat in response to the question: “Now, 
look, to make it easy for yourself and us, where is the 
gun?” (J.A. 20). 

Upon the basis of this testimony, the learned motions 
judge chose to believe the version of the police officers 
and denied the motion (J.A. 22). 


Trial Proceedings 


Appellant attempted to renew his motion to suppress 
at the time of trial but the trial judge ruled as follows: 
“The decision on the motion is the law of the case 
and I have no authority to review the ruling of an- 
other judge on the motion to suppress if he denied 

it on the merits” (Tr. 4). 

A. W. Harrison, Jr. testified that on June 29, 1956, 
appellant, whom he clearly identified (Tr. 9) to the police 
by description (Tr. 11), held him up at the point of a 
gun (Tr. 9) in the gas station where he was employed. 
He gave a detailed description (Tr. 11). Subsequently, 
after reviewing several lineups (Tr. 19), he “picked” 
appellant without any hesitation (Tr. 13) from a lineup 
consisting of six persons and was positive that he was 
the man who had held him up (Tr. 13, 22). 

Appellant testified in his own behalf; denied the com- 
mission of the crime and introduced evidence of an alibi 
by the testimony of a girl friend with whom he had been 
out all night. (Tr. 60-72). On direct examination he 
admitted being on parole and on cross-examination he 
admitted prior convictions of two felonies. 


SUMMARY OF ARGUMENT 


The arrest, search and seizure were legal. The arrest 
was made pursuant to a valid warrant charging appellant 
with violation of parole and his voluntary admission that 
he had a gun under the front seat of his car was suf- 
ficient to justify its recovery. 

In addition thereto, the police had probable cause to 
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search the car since it was in the immediate vicinity and 
permissible area because they had very reliable informa- 
tion that appellant had a gun in the car and that several 
gas station holdups had taken place with a similar gun 
by a person driving a similar car. 

Assuming arguendo, that the seizure was illegal, the 
introduction of the gun in evidence was, at most harm- 
less error, since appellant was clearly and positively 
identified as the person who had committed the crime 
with a gun similar to the one in question. 


STATUTES INVOLVED 
Title 22, § 22-2901, District of Columbia Code provides: 


Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure 
or snatching, or by pitting in fear, shall take from 
the person or immediate actual possession of another 
anything of value, is guilty of robbery, and any per- 
son convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 


Title 22, § 22-3204, District of Columbia Code provides: 


Carrying concealed weapons.—No person shall 
within the District of Columbia carry either openly 
or concealed on or about his person, except in his 
dwelling house or place of business or on other land 
possessed by him, a pistol, without a license there- 
for issued as hereinafter provided, or any deadly or 
dangerous weapon capable of being so concealed. 
Whoever violates this section shall be punished as 
provided in section 22-3215, unless the violation oc- 
eurs after he has been convicted in the District of 
Columbia of a violation of this section or of a felony, 
either in the District of Columbia or in another juris- 
diction, in which case he shall be sentenced to im- 
prisonment for not more than ten years. 


ARGUMENT 
I 
The Arrest, Search And Seizure Were Legal 


Appellant contends that the search of his automobile 
was unlawful because he did not consent to the search. 
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The Government’s position on the other hand is that the 
appellant did consent to the search and, therefore, can- 
not now complain. 

Every search and seizure made by an officer without 
a search warrant is not within the condemnation of the 
Fourth Amendment. It is the right and the duty of the 
Government to secure evidence of crime, even from the 
accused himself, if this can be done without violating his 
constitutional rights. It is fundamental that the con- 
stitutional protection against unreasonable searches and 
seizures contained in the Fourth Amendment is a per- 
sonal right which may be waived. Thomas v. United 
States, 154 F. 2d 365 (10th Cir. 1946); United States v. 
Waller, 108 F. Supp. 450 (W.D. Ill. 1952); Bowles v. 
Joseph Denunzio Fruit Co., 55 F. Supp. 9 D.C. W.D. Ky. 
1944); Giacalone v. United States, 13 F. 2d 110 (1926). 

The court’s finding should not be disturbed on appeal 
if supported, as it was, by substantial evidence. Schutte 
v. United States, 21 F. 2d 830 (6th Cir. 1927); Peotter v. 
United States, 31 F. 2d 488 (9th Cir. 1929); Marsh v. 
United States, 29 F. 2d 172 (2d Cir. 1928), cert. denied, 
279 U.S. 849. As was said in the Schutte case: 


In the search of a dwelling made by consent, no 
search warrant is necessary. Gatterdam v. U.S., 
C.C.A. 6, 5 F. (2d) 673, 674. As to whether such 
consent was freely given there was a question of 
fact. The (lower) court found as a fact that con- 
sent was given and without duress; this conclusion 
was amply supported by evidence; no question of 
law thereon remains for review. 


And in the Peotter case, the proposition was stated as 
follows: 


The defendant, while on the witness stand, ad- 
mitted that he told the agents that he had wine 
which the court had ordered returned to him on a 
previous occasion, and to which he thought he was 
entitled; but he denied that he gave the agent per- 
mission to search his premises, but on the contrary 
protested and objected thereto—a statement which 
may well be distrusted, since he no doubt thought it 
had been adjudged in the former hearing that his pos- 
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session was lawful. But however that may be, the 
question was presented to the trial court on a mo- 
tion to suppress, and that court, after hearing the 
testimony of the witnesses and observing their de- 
meanor on the witness stand, found as a fact that 
the entry was by permission and consent of the ap- 
pellant. This finding finds ample support in the evi- 
dence and should not be disturbed on appeal. Bald- 
win v. U.S. (C.C.A.) 5 F. (2d) 133; Marsh v. US. 
(C.C.A.) 29 F. (2d) 172; U.S. v. Jankowski (C.C.A.) 
28 F. (2d) 800. 

The appellant contends, however, that the decision of 
this Court in Judd v. United States, 89 U.S. App. D.C. 
64, 190 F. 2d 649 (1941), stands as an impregnable wall 
against the position presently taken by the Government in 
this case. As appellant would have it, a consent to a 
search can almost never be construed as voluntary when 
knowingly made to a police official. We do not so con- 
strue the tenor of the Judd opinion. It was there said: 


Searches and seizures made without a proper war- 
rant are generally to be regarded as unreasonable 
and violative of the Fourth Amendment. True, the 
obtaining of the warrant may on occasion be waived 
by the individual; he may give his consent to the 
search and seizure. But such a waiver of consent 
must be proved by clear and positive testimony, and 
it must be established that there was no duress or 
coercion, actual or implied. The Government must 
show a consent that is “unequivocal and specific,” 
“freely and intelligently given.” 

& 


The relative credibility of the witnesses is not the 
central issue in this case. The real issue is whether 
the evidence offered by the Government, taken at full : 
value, meets the required standard. (Citations 
omitted, emphasis supplied.) 
The facts upon which its opinion was predicated were 
summarized by the Court as follows: 


..- The appellant was arrested without a warrant 
at 11 o’clock at night, when he entered the premises 
of White [also a suspect]. He was taken to jail 
and “booked on an open charge.” He was not then 
formally committed. While held in custody for pur- 
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poses of investigation, he was interrogated for sev- 
eral hours by police officers concerning general crim- 
inal activity, possible possession of burglar’s tools 
at his home, and whether he had committed the 
Standard Transfer burglary. He was also asked 
whether he had certain items of clothing at home, 
including shoes. At approximately 2:00 A.M., in 
the custody of four police officers, and while hand- 
cuffed, he was taken to his own home, which was in 
a different part of town. The apartment was then 
searched and the shoes found. Appellant testified 
that all this was against his will and without any 
consent. A police officer testified that while he and 
another officer were interrogating Judd at the jail 
concerning burglar’s tools and his clothing and shoes, 
they asked him whether “he minded us going over to 
his room and taking a look, and he said no. * * * We 
asked him if he would go over and he said yes. * * * 
He didn’t give us actual consent to search it. He 
gave us consent to go in there. I told him I was 
looking for a pair of shoes and he said it was all 
right to go over there. * * *.” The other officer 
testified: “We questioned him as to whether he had 
any tools that could be used in ripping safes. * * * 
So, he said we would go out to his place and see, if 
we believed he had any of these things there. * * * I 
told him where we were going, and he was well aware 
of the fact that we were going to his home. He said 
he had nothing to conceal or hide out there, and it 
was perfectly all right for us to go there.” 


In view of the facts that the appellant was under ar- 
rest, that he had been questioned for several hours by 
various police officers, that he was taken to his home 
while handcuffed, and in the custody of four officers, and 
that the officers were not themselves convinced that he 
had consented to a search, appellant’s statements made 
in jail and relied on as demonstrating consent, were held 
to hardly establish “willing agreement that the officers 
search the household without first procuring a warrant.” 
With this holding, we are in full accord. But the facts 
of the instant case surrounding Bennet’s consent to a 
search of his car are in no way analogous to those exist- 
ing in Judd. 
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In the instant case, an analysis of the testimony dis- 
closes that the arrest warrant was executed upon appel- 
lant as a parole violator; that the latter was informed 
by the officers that they had reliable information that 
he had a gun in his car; that they would have to take 
him downtown and that they asked him if he would un- 
lock his car and its trunk. He proceeded to do so and 
after he had unlocked the trunk he was asked where the 
gun was. His ready reply was that it was under the 
front seat and even walked up to the front of the car 
stating to the other police officer “The gun is under the 
front seat. Wait a minute, I will get it for you.” It 
was then recovered by the police officer. 

Here was a voluntary admission to the police by a 
parolee on a felony conviction that he was committing a 
vrime i.e., 22 D.C.C. § 3204. The Government submits this 
falls within the language of the case of Higgins v. United 
States, 93 U.S. App. D.C. 340, 209 F. 2d 819 (1954), where 
the Court in citing United States v. Mitchell, 322 U.S. 65, 
64 S. Ct. 896, 88 L. Ed. 1140, rehearing denied, 322 U.S. 
770, 64 S. Ct. 1257 88 L. Ed. 1595, stated: 


If a valid confession precedes a search, permission 
may show true consent to the search. 
In the case at bar, the search, permission and admission 
were so close together as to practically make them simul- 
taneous. See and compare Kernick v. United States, 242 
F. 2d 818 (8th Cir. 1957). 

The account of what transpired was not shaken on 
cross-examination. Appellant’s testimony contains no 
showing that threats, express or implied, coercion, phys- 
ical or mental, were employed. Giving it its most favor- 
able inference, it can only be said that he was confused 
and might have been embarrassed if the material in 
the trunk had been unloaded into the street. The motions 
judge with the witnesses before him, having full oppor- 
tunity to weigh the credibility of the witnesses could rea- 
sonably have arrived at the conclusion that a witness who 
had been convicted of two previous serious felonies who, 
at the time of arrest, was violating his parole in two 





9 


instances, should less likely be believed than the police 
officers. As was stated in the case of McGuire v. United 
States, 273 U.S. 95 (1927), a criminal prosecution is more 
than a game in which the Government may be checkmated 
and the game lost because its officers have not played 
according to the rules. So long as the immunities under 
the Fourth and Fifth Amendments are not sacrificed for 
expediency or otherwise, the interest of the Government 
in securing the benefit of the evidence seized should be 
paramount. In the Kernick case, supra, decided this 
year, presenting somewhat similar problems the court 
stated at page 821: 

“A Court is not required to give ‘sinister colora- 
tum to procedures which are basically reasonable,’ 
by taking counsel of its fears that, unless it does 
so, law enforcement officers may be guilty of ex- 
cesses during the course of criminal investigations. 
Harris v. United States, supra, at page 155 of 331 
US., at page 1103 of 67 S. Ct.” 

The Government submits that absent a showing of com- 
pulsion and where the Government sustains its burden 
that the admission was voluntary, and viewing the evi- 
dence in the most favorable light to the Government, the 
decision of the judge below that consent followed should 
not be set aside. 

In any event, the search and seizure were based upon 
probable cause. The law has become well settled that 
the relevant test is not whether it is reasonable to pro- 
cure a search warrant, but whether the search was rea- 
sonable. Martin v. United States, 183 F. 2d 436, 440 (4th 
Cir. 1950) ; Mills v. United States, 90 U.S. App. D.C. 365; 
United States v. Rabinowitz, 339 U.S. 65. There is no 
dispute that the officers had in their possession an arrest 
warrant for the apprehension of appellant as a parole 
violator. Their testimony discloses that they informed 
him of that fact; that they showed him the warrant; 
that they advised him that they had reliable information 
that he had a 32 black automatic gun; that appellant was 
operating a 55 red Oldsmobile and that the information 
in their possession also involved several gas station 
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holdups involving a black automatic and a ’55 Oldsmo- 
bile; and that appellant had been convicted of a felony. 

Possession of a gun after conviction of a felony is a 
crime in the District of Columbia punishable by a term 
of imprisonment of ten years. (22 D.C.C. §3204.) In 
the instant case, the arrest was legal based upon a law- 
ful warrant. In addition thereto, the police had (1) 
sufficient information from a very reliable source that 
appellant, a convicted felon on parole, had in his posses- 
sion a weapon in violation of the law, and (2) appellant’s 
statement that he had a gun under the front seat of 
the car. 

A search and seizure of fruits of a crime is lawful when 
carried out incident to the arrest of a person for whom 
there is probable cause to believe that such person had 
committed a felony. What constitutes probable cause 
cannot be molded into any single and concise meaning. 
Each case must be considered on its own peculiar facts 
and interpreted in the light of all the circumstances. 

Probable cause consists of more than mere suspicion 
of guilt. But, on the other hand, the concept of prob- 
able cause by its very nature involves probabilities, and 
the standard of proof is not the same as that required 
at trial. The evidence known to the arresting officer need 
not amount to proof of guilt, and need not be of such a 
nature as to be admissible against the defendant on 
actual trial. The Supreme Court, in Brinegar v. United 
States, 338 U.S. 160, 69 S. Ct. 1302, 93 L. Ed. (1949), 
stated: 

“In dealing with probable cause, however, as the 
very name implies, we deal with probabilities. These 
are not technical; they are the factual and practical 
considerations of everyday life on which reasonable 
and prudent men, not legal technicians, act. The 
standard of proof is accordingly correlative to what 
must be proved. 

‘The substance of all the definitions’ of probable 
cause ‘is a reasonable ground for belief of guilt.? Mce- 
Carthy v. De Armit, 99 Pa. St. 63, 69, quoted with 
approval in the Carroll opinion, 267 U.S. at 161 
And this ‘means less than evidence which would 
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justify condemnation’ or conviction, as Marshall, 
C. J., said for the court more than a century ago 
in Locke v. United States, 7 Cranch 339, 348. Since 
Marshall’s time, at any rate, it has come to mean 
more than bare suspicion: Probable cause exists 
where ‘the facts and circumstances within their (the 
officers’) knowledge and of which they had reason- 
ably trustworthy information (are) sufficient in them- 
selves to warrant a man of reasonable caution in the 
belief that ‘an offense has been or is being com- 
mitted.’” Carroll v. United States, 267 U.S. 132, 162. 


In the case of Cannon v. United States, 158 F. 2d 952 
(2d Cir. 1947), the court said: 

“We are also in no doubt that the testimony of 
the officers that they had information which they 
believed was reliable, was sufficient im itself to justify 
the search.” (Citations omitted, emphasis supplied). 

The alleged search having taken place in the immedi- 
ate vicinity and permissible area of the legal arrest was 
legal. Seawell v. United States, 243 F. 2d 909 (4th Cir. 
1957); Kernick v. United States, 242 F. 2d 818 (8th Cir. 
1957). 


I 





Assuming Arguendo That The Search And Seizure 
Were Illegal, The Introduction Of The Gun In Evi- 
dence Was Clearly Harmless Error. 


The record clearly discloses that appellant was posi- 
tively identified prior to and at the trial as the perpetra- 
tor of the crime of armed robbery. At the time of the 
occurrence, the complaining witness furnished the police 
with a detailed accurate description of the person who 
had held him up at the point of a gun. Secondly, the 
complaining witness selected appellant from a police 
lineup of six individuals without hesitation. This was 
corroborated by the police testimony. On cross-examina- 
tion, his story remained unshaken and was bolstered by 
the fact that he stated that he attended three previous 
lineups at different times and had rejected each one. 
At none of the previous ones was appellant present. 
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Thirdly, he positively identified appellant during the 
trial as the person who had robbed him at gunpoint. 
The admission of the gun into evidence was purely cumu- 
lative and was not necessary for the jury to bring in a 
guilty verdict if it believed the Government’s witnesses. 

“Sole witnesses are commonplaces of the courtroom.” 
Wigfall v. United States, 97 U.S. App. D.C. 252, 230 F. 
2d 220 (1956). No undue emotions could have been 
aroused in the minds of the jury by the introduction of 
the gun into evidence, for the testimony upon direct ex- 
amination did not positively identify the gun as being the 
gun used in the robbery. The testimony was that it either 
‘was the gun or that one like it was used. In fact, on 
cross-examination, counsel for appellant caused the com- 
plaining witness to state that he was not sure that the 
gun in evidence was the gun used in the robbery (Tr. 21). 
He even brought out the fact that when the witness se- 
lected the gun from a group it was the only automatic 
in the group, the others being of a different make (Tr. 
21). 

The Government submits, that under all the circum- 
stances of the case, at most, harmless error was com- 
mitted, assuming arguendo, that the search and seizure 
were illegal. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the lower court be affirmed. 


OLIVER GASCH, 
United States Attorney. 
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Attorneys. 
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